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What the Commission Report says on:

NEGATIVE SECURITY ASSURANCES
The embrace of common “sole purpose”, or even more so “no first use”, language by the nuclear armed states would add to the weight and credibility of the negative security assurances – pledges not to use nuclear weapons – that have been given so far rather half-heartedly by the five nuclear weapon states under the NPT to the non-nuclear weapon states parties to that treaty. But even without movement on this wider doctrinal front, the strengthening of these assurances, and their embrace by the other nuclear-armed states outside the NPT, could occur separately and independently, and the Commission believes this would be desirable.

When the NPT was signed in 1968 the UN Security Council adopted Resolution 255 recommending that the five weapon states pledge not to use their nuclear weapons against non-nuclear NPT member states, and every year since 1978 the UN General Assembly has adopted resolutions of a general nature on such negative nuclear security assurances. In 1995, in connection with the NPT Extension Conference, the five each made such statements which were collectively recognised in Security Council Resolution 994. 
Those pledges, however, were far from comprehensive, in particular in not applying to a non-nuclear weapon state member of the NPT allied with a nuclear-weapon state, participating in joint military operations with a nuclear-weapon state against the pledging power, or committing armed aggression against the pledging power or its allies while being allied with another nuclear-weapon state. So far from diluting the political or military utility of nuclear weapons, and reassuring those NPT non-nuclear member states which under its Article II had accepted the obligation not to acquire them, these equivocal pledges did rather the opposite, reconfirming the important role
of nuclear weapons in the national security, foreign policy and defence strategy of the nuclear- weapon states.

The issue continues to exercise many in the international community, with quite widespread support for not only removing the qualifications to these pledges but making negative security assurances legally binding: the 2000 NPT Review Conference stated that legally binding assurances were needed, at the 2005 Review Conference non-nuclear weapon states urged the nuclear-weapon states to provide such pledges, and the issue is squarely on the agenda again for the 2010 Review Conference.

One way of achieving this objective  would be a binding Security Council resolution under Chapter VII of the Charter simply prohibiting the use of nuclear weapons anytime, anywhere against non-nuclear-weapon states parties to the NPT (or at least those of them not maintaining nuclear weapons on their territory under any alliance arrangement): the idea being that this would significantly enhance the security of the non-nuclear-weapon states without undermining the capability of all the nuclear-armed states (not just the five nuclear-weapon states under the NPT) who would be bound by it. As with “no first use” generally, such an approach would not satisfy those who are uncomfortable campaigning for any binding legal prohibition amounting to less than the outright elimination of nuclear weapons, but it is consistent with the incremental, phased approach supported by this Commission. 
The question arises whether any such simply formulated assurance would have to be qualified by a requirement that, to benefit from it, the non-nuclear-weapon state in question would have to be in compliance with its NPT treaty obligations, an issue made very pertinent by recent developments in North Korea (where a complicating threshold 

issue is whether it is still a member of the NPT or has succeeded in its stated intention to withdraw) and Iran. In 1995, only two of the Permanent Five, the U.S. and UK, specifically referred to compliance in their NSA statements, and did so in differing terms. The U.S. statement (S/1995/262) prefaced its assurance with the statement that “consistent with generally recognized principles of international law, parties to the [NPT] must be in compliance with [their] undertakings in order to be eligible for any benefits of adherence to the Treaty”, whereas the UK perhaps set the bar a little higher by saying that it “does not regard its assurance as applicable if any beneficiary is in material breach of its own non-proliferation obligations under the [NPT].” 

Although the Commission is attracted by the certainty and simplicity of the formulation above, which would amount to a significant further step forward in the delegitimation of nuclear weapons (and still of course leave open many military and other options for dealing with a state in breach of its membership obligations), we accept that this approach may not win general support among the Permanent Five in the present environment, and believe on balance that the new NSA statements that we recommend should contain a compliance condition.
But there remains a question as to how this should be expressed and applied. The complicating factor here is that, as noted in Section 9, the NPT itself has no mechanism for determining compliance: that falls by default to the IAEA Board of Governors, which makes compliance determinations in relation to safeguards agreements, which are taken in effect to amount to compliance determinations on NPT Article III and possibly Article II. When the IAEA makes such a determination, it is required to report it to the Security Council, which can then take any action at all it deems appropriate in all the circumstances: it may or may not make its own compliance determination. In determining whether a negative security assurance applies to a particular state, or is inapplicable because that state is in non-compliance with the NPT, whose decision is to prevail? 

One approach would be to say that the applicability of a negative security assurance should depend wholly on there not being a non-compliance determination by the IAEA Board of Governors. The alternative approach would be to say that this is not enough, and should depend on a specific finding of non-compliance by the Security Council itself. The difficulty with leaving it to the Security Council is that could result, in effect, in IAEA findings being contested and reversed, or failing through application of the veto, with there also being a great deal of uncertainty until a final decision was made. But the difficulty of leaving the determination wholly to the IAEA, in a context where the stakes are so high – viz. whether the state in question is to be immune or not from nuclear attack – is that, given that breaches of safeguards agreement obligations are bound to vary in their seriousness (a factor that the UK in 1995 may have been wanting to take into account in referring to “material breach”), a relatively small violation may have disproportionate consequences.
Yet another factor that has to be taken into account is that, whoever is to make the relevant determination, the stakes are so high in this NSA context that there might be a reluctance in the future to make any formal non-compliance findings at all, which would undermine the effectiveness of the NPT. On balance, again, while fully understanding the force of competing views, the Commission takes the view that the decision on whether a state’s non-compliance with its NPT obligations is so material as to justify the non-application of NSAs so long as it persists, should be left to the Security Council. This is consistent with the position we took in Section 9 that the IAEA should focus on applying technical criteria, leaving the political consequences for the Security Council to determine.

Recommendations:

New and unequivocal negative security assurances (NSAs) should be given by all the nuclear-armed states, supported by binding Security Council resolution, that they will not use nuclear weapons against non-nuclear weapon states. The only qualification should be that the assurance would not extend to a state determined by the Security Council to be in non-compliance with the NPT to so material an extent as to justify the non-application of any NSA. 
All NPT nuclear-weapon state members should sign and ratify the protocols for all the Nuclear Weapons Free Zones, and the other nuclear-armed states (so long as they remain outside the NPT) should issue stand-alone negative security assurances for each of them. 
[Section 17, Paras 17.33-39, Recs 53, 54]
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The full text of Eliminating Nuclear Threats: A Practical Agenda for Global Policymakers, Report of the International Commission on Nuclear Non-proliferation and Disarmament, Co-chairs Gareth Evans and 
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